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COMMENTARY OF SUB-CLAUSE 19.1 IN LIGHT OF

THE PANDEMIC CIRCUMSTANCES ,, vditha Tharanga

Undeniably, the current effect of the COVID-19
pandemic has become challenging and the
construction industry has been adversely
affected in many ways for which we had not
planned. The employers, developers, builders,
and the employees are all facing substantial
problems during the times of the pandemic.
Contractors are seeking reliefs and
entitltements under the terms of the
respective contracts.

It is not uncommon to see many practitioners
address the present situation as a “Force
Majeure” event while some others oppose the
same owing to not having full understanding
as to what constitutes a “Force Majeure”
under their respective contracts. As many of
the projects, particularly in the Middle East,
are being delivered under the FIDIC standard
forms of contract, it is worthwhile discussing
the Force Majeure clause of FIDIC conditions
of contract in detail. | have previously written
an article concerning COVID-19 in light of the
UAE Law and the FIDIC forms of contract from
which you might benefit by reading alongside
this.

This article, therefore, examines the Force
Majeure [clause 19] provision contained in
FIDIC (1999) Redbook, but particularly in light
of the standard and un-amended clauses and
the UAE Law. The term “Force Majeure” was
first introduced in the 1999 edition of the FIDIC
Redbook and previously similar events and
circumstances had been categorized as the ...

Employer's risks and special risks under
different Contractual mechanisms. The use of
the term “Force Majeure” is quite problematic
in FIDIC (1999) red book as many civil law
jurisdictions use the same term with different
tests (particularly in the laws governing civil
matters). The FIDIC definition of “Force
Majeure” therefore has to be read
independently of those laws as there are
different tests to be satisfied under the Law
and the Contract. However, on all occasions,
the Force Majeure under the Contract shall not
levy more onerous obligations towards the
Contractor than what is imposed under
mandatory laws of the jurisdictions. Otherwise,
it would give rise to conflicts.

For an event or circumstances to become a
force majeure event under FIDIC (1999)
Redbook, there are certain tests to be satisfied.

First, it must be an “exceptional event or
circumstance”.

Second, “(a) the event or circumstance must be
‘beyond a Party’s control”

Third, “b) which such Party could not
reasonably have provided against before
entering into the Contract.”

Fourth, “(c) Which, having arisen, such Party
could not reasonably have avoided or
overcome”.

Fifth, “(d) which is not substantially attributable



To be a force majeure it
must be an exceptional
event or circumstance. The
term “exceptional” shall be
construed in regards to the
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to the other Party’”.

These are not alternatives and all of them shall
be satisfied before an event or circumstance is
considered a Force Majeure. And there are
certain other tests to be satisfied for entitlement
or relief but the purpose of which is not to define
a Force Majeure event.

On the one hand, “party shall be prevented from
performing any of its obligations”

On the other hand, “Notice shall be given” as
stated in 19.2.

Each of these tests is seemingly drafted broadly
with room for argument for either party. This we
will examine shortly. A clever lawyer may find it
is easy to argue using the rules of legal
interpretation.

In order to qualify as Force Majeure, it must be
an exceptional event or circumstance. The term
“exceptional” shall be construed in regards to
the frequency of occurrence, the duration of the
project, and to the extent that its effect is greater
than the wusual. The present situation is
undoubtedly exceptional considering the
widespread, threatening nature and the history
of occurrence. The careful attention is to be
given to the difference between an “event” and
the “circumstances’”. A circumstance is a state
of affairs or a condition connected with an event,
physical conditions for example, and the climatic
conditions would in many cases be a
circumstance rather than an event, although
they are dealt under different sub-clauses of
FIDIC (1999)' Redbook. Similarly, the COVID -19
pandemic can also be described as a
circumstance and the first test of “exceptional
circumstances’, therefore, satisfies.

The next test is that “(@) The event or
circumstance must be ‘beyond a Party's
control”.

or circumstance, but not to its consequences.
Although you could ask workers to wear
masks, gloves, helmets, and even the full
bodysuits and prevent themselves from
getting infected and spreading, the virus itself
is beyond your control. Spreading the virus in
the country or the state, neighborhoods,
adjacent areas and even the Employer’s staff
getting infected are out of the Control of the
Contractor. If the state government cease all
the ongoing construction activities, cease
trade and import exports, issued movement
restrictions these are obviously beyond the
control of the contractors. Unlike the later
tests, the Party is unlikely to fail this test
unless the event or circumstance is one with
which it has some connection.

The third test is “(b) which such Party could not
reasonably have provided against before
entering into the Contract’.

One could never reasonably have expected to
provide against something which might occur
in future unless he/she could first anticipate it.
A party shall, therefore, anticipate the event or
circumstance and is required to provide
against them under the Contract and provided
measures shall be reasonable. However, the
wording of this test is somewhat problematic
due some reasons: The test here is not the
same as the test of foreseeability which
usually goes hand in hand with Force Majeure.
The term “unforeseeable” as defined in sub-
clause 1.1.6.8 - “not reasonably foreseeable
and against which adequate preventive
precautions could not reasonably be taken by
an experienced contractor by the date for
submission of the Tender’. Many legal systems
necessitate the requirement of “un-
foreseeability” to qualify for the legal definition
of Force Majeure (i.e. Article 249 of UAE Civil
Codé? provides If exceptional circumstances of
a public nature which could not have been



foreseen occur as a result of which the
performance of the contractual obligation, even if
not impossible, becomes oppressive for the
obligor so as to threaten him with grave loss, it
shall be permissible for the judge, in accordance
with the..). However, there is no requirement of
un-foreseeability under sub-clause 19.1 and the
above criterion (b) is only part of the foreseeability
test. Still, it is possible that the Contractor could
not have provided against a foreseeable event or
circumstance simply because the Contract does
not address such events or simply the Contractor
did not exercise his experience, expert foresight to
anticipate the circumstances.

In regards to the present pandemic situation,
some argue that the Contractor should have
allowed for such epidemics given the wording of
the sub-clause 6.7 says “the Contractor shall
ensure that suitable arrangements are made for
all necessary welfare and hygiene requirements
and the prevention of epidemics’”. But such
arguments are unlikely to survive presuming that
at the time of occurrence it is beyond the control
and the Party could not have reasonably avoided
or overcome it.

Fourth test - “c) which, having arisen, such Party
could not reasonably have avoided or overcome”.

Again, it is the event or circumstance which should
not be capable of being avoided or overcome
which is difficult in all the cases. What could
possibly have been meant by the drafter is
overcoming the effect of the event and continuing
the performance. Otherwise, an event or
circumstance, one which is particularly beyond the
control of a party, could not be avoided or
overcome. The Party shall only require to take
reasonable measures in avoiding or overcoming
the effect. The term “reasonably’ shall mean that
the measures taken should be justifiable
considering the cost and benefit of such measures

Total Deaths
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This is similar to taking ‘reasonable endeavors
to avoid loss. An obligation to use reasonable
endeavors to achieve the aim probably only
requires a party to take one reasonable course,
not all of them.® Also, a party who is required to
act under this is not required to sacrifice its own
commercial interests.*

In regards to the present situation, it can be
argued that the continuing of work while
avoiding the effect is impossible as keeping the
planned performance will itself lead to increase
the adverse effect of spreading the virus.

Lastly, “(d) which Jis not
attributable to the other Party’.

substantially

This is the easiest one to establish as the events
of such exceptional nature are usually not
attributable to any of the parties. The wording
“substantially” stresses the requirement of
being related to a larger extent. The present
pandemic situation is not substantially
attributable to any party.

After the above five tests, the sub-clause goes
on to provide a list of events and circumstance
that may qualify as Force Majeure so long as the
above tests are satisfied. The list is not
expansive nor is it exclusive and it shall be
construed as Ejusdem Generis and is a
specification of examples and the interpreter
should construe the list to include other things
of a similar type as the clause says “may include
but is not limited to”. The list also provides what
could not qualify as “Force Majeure” although
the above tests are satisfied.

19.2 Notice of Force Majeure

As stated above, there are certain other tests to
be satisfied for entitlement/and relief. Sub-
clause 19.2 provides the circumstances in which
a notice can be served. Although the above five
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Notice shall only be
given if the party is
prevented from
performing any of its

obligations,so if in the

particular case, the

circumstances merely
make it more difficult
for the Party to perform
its obligations cannot
constitute Force

Majeure.

tests define the Force Majeure event, without the notice, no such Force Majeure event will give rise to
contractual entitlement or relief.

“If a Party is or will be prevented from performing any of its obligations under the Contract by Force
Majeure, then it shall give notice to the other Party”

First, notice shall only be given if the party is prevented from performing any of its obligations which
makes it clear that a party has no right to claim unless, at the time of notice is given, the party is or will
be prevented from performing its obligations. Therefore, if, in the particular case, the circumstances
merely make it more difficult for the party to perform its obligations, it cannot constitute Force Majeure.
The word “prevented” requires a higher bar than other terms like “delayed” or “hindered”. However careful
attention is to be given to the wording “any obligations” as the term obligation is not defined in the Contract.
The term “any obligation” will have a broad meaning. For instance, it can be the timely completion under
sub-clause 8.2 [Time of Completion] or the obligation under sub-clause 8.3 [Programme] for the
Contractor to proceed in accordance with the program which makes the wording “prevented from
performing any obligation” similar to any other delay affecting the progress of work. The present pandemic
circumstance, therefore, qualifies for the entitlement under sub-clause 19.4.

The notice shall set out the obligation of which the performance is prevented. This is therefore not the
same as a typical notice to be given under sub-clause 20.1. Besides, unlike sub-clause 20.1, sub-clause
19.4 does not provide what happens if the Contractor failed to give the notice within 14 days.

However, when reading together with sub-clause 19.4, it is clear that the Contractor's entitlement is
subjected to compliance with the sub-clause 20.1. The requirement of the notice under sub-clause 20.1is
broader than the specific notice under sub-clause 19.2. Therefore, once the notice is issued under sub-
clause 19.2 it is sufficient to include the reference to sub-clause 20.1 in the same notice to secure the
Contractor’s entitlement under sub-clause 19.4.
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